


32. An Introductory Guide to the Disability Discrimination Act 1995

Introduction

The Disability Discrimination Act 1995 (DDA) is the most comprehensive piece of legislation
to date in the United Kingdom that addresses the issue of discrimination against disabled
people. The Act makes it unlawful to discriminate in terms of:

o Employment (Part Il)

e The provision of goods, facilities and services (Part Ill)

e The selling or letting of land or property (Part 111)

The only previous pieces of legislation which specifically related to the rights of disabled
people were:

¢ the Disabled Persons (Employment) Act 1944

¢ the Disabled Persons (Employment) Act (Northern Ireland) 1945

The DDA replaces the provisions of these Acts almost entirely.

The DDA is significant in legislative terms in that it:

e recognises that discrimination towards disabled people does occur

e seeks to put an end to overt discrimination as well as discrimination through ignorance

¢ does not prevent people from treating disabled people more favourably

e provides disabled people with the right to challenge discriminatory behaviour and to seek
redress if appropriate.

The Disability Discrimination Act

The main parts are as follows:

The Area covered What it says

DDA

Part | Definition of | Provides information and guidance on what the Act defines
disability as a disability, and who is protected under it.

Part Il Employment Prohibits discrimination in relation to employment of

disabled people, including recruitment, training, benefits,
management practices, etc.

It also prohibits discrimination by trade organisations
against their members and in respect of contract work.

It requires employers to make ‘reasonable adjustments’ for
a disabled person where necessary.

Provides procedures for enforcement and provision of
remedies for discrimination.

Part Il Provision of | Prohibits discrimination in relation to the provision of goods,
goods, services | facilities and services, or in relation to the selling or letting
and facilities. of premises.

Selling or letting
of premises or | Discrimination occurs when a disabled person is treated
land. less favourably for a reason that is related to that person’s
disability, or when a service provider fails to make a
reasonable adjustment to enable a disabled person to use
the service and this treatment cannot be justified.
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Part IV

Education

Special requirements are outlined for amending existing
education legislation and providing other duties in relation
to information for disabled people.

Education is excluded from the requirements of Part Ill of the
Act - but included within the employment sections (Part II).

Part V

Transport

Provides the Secretary of State with powers to establish
minimum access criteria for new transport vehicles to be
phased in over time.

Transport vehicles are excluded from the requirement of
Part 1ll of the Act - although transport infrastructure is
covered.

Part VI

National Disability
Council

Requires the setting up of a National Disability Council and
details its duties and powers.

Part VII

Supplementary
Issues

Details duties and responsibilities to cover:
e Codes of Practice

e Victimisation

e Liability of Employers

e Help for people suffering discrimination
¢ Aiding unlawful acts.

Part VIII

Miscellaneous

Other issues, including the restriction of publicity,
government appointments, regulations and interpretation.

Schedule 8

Northern Ireland

Contains the provisions by which the DDA is extended to
cover Northern Ireland.

Requires the setting up of the Northern Ireland Disability
Council.

In addition there are a number

of schedules which provide supplementary information to

support the requirements of the Act.

The DDA applies to the whole of the UK. It does not apply to the Channel Islands or the Isle
of Man. The DDA does not apply to employment or services provided outside the UK.

Note: Northern Ireland (NI) has a slightly different legal framework; thus Schedule 8 sets out
the provisions by which the DDA is extended to cover Northern Ireland.

The Main Exclusions of the Act

There are a number of specific exclusions in the DDA

Employment (Part I1)
o small businesses with fewer than 15 employees

work carried out abroad
employment on ships, aircraft and hovercraft
partnerships
armed services, police officers, prison officers and fire fighting staff in fire brigades.

Goods, facilities, services and premises (Part Il1)

¢ education - including higher and further education
e transport vehicles - excluding infrastructure

e services not provided to the public.
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Differences between the DDA and other anti-discrimination
legislation

‘Positive discrimination’ is unlawful under the employment provisions in Part Il of the Act.

The DDA does not use the concept of ‘indirect discrimination’, whereas it features in other
anti-discrimination legislation. However, the DDA does make it unlawful to provide less
favourable treatment to a disabled person for a reason related to that person’s disability.

The DDA contains provisions that require services to make ‘reasonable adjustments’ to
aspects of service that create barriers to disabled people’s access. These provisions are
being implemented in stages in 1999 and 2004.

The DDA allows for some forms of less favourable treatment to disabled people to be legally
‘justified’ under certain circumstances. Note: These vary for different parts of the DDA.

Timetable for implementation of the DDA

The full requirements of the DDA are being phased in over a period of time and the phasing
in is different for the various parts of the legislation.

Almost all of the employment provisions of the DDA were in force from 2 December 1996.
The provisions relating to education also came into force in 1996.

Regulations under Part V of the DDA are also being brought into force in stages. For
example regulations to make all new rail vehicles accessible to disabled people, including
wheelchair users, have been in force since 1 January 1999.

The first set of rights under the goods and services part of the DDA came into force in

December 1996. The remaining provisions of Part Il of the DDA are to be implemented in
two stages. The timing for the implementation of Part Il is set out in the table below.

In force from December 1996 | Making it unlawful to treat a disabled person less
favourably for a reason related to that person’s disability
(unless it can be justified). Less favourable treatment
means; refusing service, providing a worse standard of
service, providing service on worse terms.

In force from October 1999 Service providers will have to take reasonable steps to
change any policies, procedures or practices which make it
impossible or unreasonably difficult for disabled people to
make use of a service.

Service providers will have to take reasonable steps to
provide auxiliary aids or services (for example, the
provision of information on audio tape or of a sign language
interpreter) which will enable disabled people to make use
of a service. However this does not include auxiliary aids
that necessitate physical adjustments of premises. These
will only be required from 2004.

Where physical barriers make it impossible or
unreasonably difficult for disabled people to use a service,
service providers will have to take reasonable steps to
provide the service by a reasonable alternative method.

© ACRE November 1999 page 3



32. An Introductory Guide to the Disability Discrimination Act 1995

Coming into force in 2004 Where a physical barrier makes it impossible or
unreasonably difficult for a disabled person to use a
service, service providers may have to take reasonable
steps to either:

a) remove the feature
b) alter the feature
c) provide a reasonable means of avoiding the feature.

The Act, the Codes, the Regulations and other Guidance

The Act is the document which states the legislation and forms part of the binding legal
framework of the UK. Contravention of the Act is unlawful.

The Regulations are legally binding. They provide detail in addition to what is contained in
the Act and make special rules for particular situations.

The Regulations currently available are:

The meaning of disability (Part I)
Employment (Part I1)

Services and premises (Part III)

Insurance (Part 111)

Sub-leases and sub-tenancies (Part IlI)
Disability statement (Part IV)

National Disability Council (Part VI)
Northern Ireland Disability Council (Part VI)

These regulations are being brought into force at various stages. They are available from
the Stationery Office.

Official ‘Guidance’ on the definition of disability for the purposes of the DDA i.e., who would
be covered by the Act, is primarily designed for the courts and tribunals to take account of,
where relevant. Such guidance does not have legal force. It is the courts, rather than the
guidance that can provide useful clarification of the law. Guidance is available on ‘matters to
be taken into account in determining questions relating to the definition of disability’

The Codes of Practice seek to give practical advice on how to interpret and comply with the
Act.

The Codes do not impose legal obligations. Nor are they an authoritative statement of the
law - that is a matter for the courts and employment tribunals. However, the Codes can be
used in evidence in legal proceedings under the Act. Courts and employment tribunals must
take into account any parts of the Codes that appear to them relevant to any question arising
in those proceedings. If service providers and employers follow the guidance in the Codes, it
may help to avoid an adverse judgement by a court or an employment tribunal in any
proceedings.

Codes are currently available to cover:

¢ Elimination of discrimination in the field of employment

¢ Rights of access to goods, facilities, services and premises
e Services to disabled people by trade organisations.

Note: The Code of Practice on rights of access to goods, facilities, services and premises
for the October 1999 provisions was published, after extensive consultation, on 29 June
1999.
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Grey Areas

In spite of the range of information and guidance available there will, as always happens with
new legislation, be situations arising where it will not be clear cut as to whether the law has
been broken.

These can only be resolved by the creation of additional regulations, or through precedents
being established through courts or tribunals. In some instances precedents set by other
similar legislation may be used - but care should be taken in making any such assumptions.

Defining a ‘disabled person’ under the Act

The Act contains a definition of a ‘disabled person’. A service user will only have new rights
of access to goods and services if they fit this definition.

The Act defines disability as a physical or mental impairment which has a substantial, long-
term adverse effect on a person’s ability to carry out normal day-to-day activities.

In many cases, a person with an obvious and serious impairment is likely to meet with this
definition. There would, for example, be no disputing that anyone with one of the following
impairments falls within the legal definition of disability:

e blindness ¢ mobility impairment requiring use of a wheelchair
o deafness e severe long-term medical conditions such as AIDS,
e amputated limb multiple sclerosis or insulin dependant diabetes.

However, there are other occasions when it is not always immediately obvious whether a
person falls within the legal definition, e.g. someone with one of the following may or may
not fall within the DDA'’s definition:

e partial sight (e.g. a person who wears glasses or contact lenses but vision is not fully
corrected)

impaired hearing (e.g. uses a hearing aid)

impaired mobility (e.g. uses a stick or has arthritis)

learning difficulties

mental iliness

a disfigurement

a frail elderly person.

The legal definition really involves three questions all rolled into one:

Does the impairment:

1. adversely affect the person’s ability to carry out ‘normal day-to-day activities’?
2. have a (sufficiently) substantial adverse effect?
3. have a (sufficiently) substantial long-term adverse effect?

In order to comply with the DDA definition of disability, the answer to all three should be
YES.

How can each of these be judged?

Question 1 - Day-to-day activities include the things most people do on a fairly regular basis
such as getting dressed, cooking a meal, talking, shopping, cross the road etc.
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The Act says that the impairment must have an adverse effect on one of the following:
mobility

ability to lift, carry or move ordinary objects

manual dexterity

physical co-ordination

continence

speech, hearing or eyesight

memory, or ability to concentrate, learn or understand

recognising the risk of physical danger.

Question 2 - The impairment’s effect on a person’s ability to carry out day-to-day activities
must be substantial and adverse. A substantial adverse effect is:

e more than minor or trivial

¢ goes beyond normal differences between people.

Question 3 - The law spells out that an impairment has a ‘long term’ adverse effect if:

¢ it has had that effect for at least 12 months OR

o itis likely to have that effect for at least 12 months OR

o it is likely to have that effect for the rest of that person’s life (which may be less than 12
months).

Note: It is unlawful to discriminate against a person who has been disabled (as defined
under the DDA) but has since made a complete recovery.

Exceptions

There are, however, some conditions and impairments which are excluded from the
definition of disability, even if they seem to have a substantial adverse effect on the person’s
ability to carry out normal day-to-day activities. These are:

e addiction to alcohol or drugs (unless the addiction results from the substance being
prescribed)

tattoos

hay fever

non-medical body piercing

tendency to set fires

tendency to steal

exhibitionism

voyeurism

tendency to inflict physical or sexual abuse.

More complex cases that need to be considered

A person who is on a disability register or receives disability benefit.

It is unwise to assume that a person who receives some form of disability benefit, or is on
some form of disability register, would be considered disabled under the DDA. The
definitions used are not necessarily the same.

Note: A person is automatically covered by the DDA for three years after 2 December
1996 if s/he was registered as disabled on both 12 January 1995 and 2 December 1996
under the Disabled Persons (Employment) Act 1944 or the Disabled Persons
(Employment) Act (Northern Ireland) 1945. At the end of these three years, they will
have to meet the definition of disabled under the DDA. People registered under the
Acts will be covered by the DDA as people who have had a disability.
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Mental illness

The Act recognises that mental iliness can fall within the definition; to do so it must meet two
requirements:

1. The mental illness must be ‘clinically well-recognised’. The person’'s GP or
consultant should be able to advise an individual as to whether they have a mental
illness that is clinically well-recognised. Note: If the illness is listed under the World
Health Organisation’s International Classification of Diseases, courts are likely to
consider that it is clinically well-recognised.

2. The mental illness must have a substantial, long-term adverse effect on the person’s
ability to carry out normal day-to-day activities (see page 6 for list of these).

Someone on medical treatment, or who uses an aid

Someone who has a disability, but uses an aid, e.g. hearing aid or medication, still counts as
disabled even when the impact of impairment is reduced.

This does not hold where someone’s sight is corrected by the use of glasses or contact
lenses though.

Babies and young children

The law contains special provisions for determining whether babies or young children under
the age of six are disabled. To meet the definition of disabled a baby or young child must
have a physical or mental impairment that would normally have a substantial long-term
adverse effect on the ability of that child to carry out normal day-to-day activities where the
impairment would normally have a substantial and long-term adverse effect on the ability of a
person aged six years or over to carry out hormal day-to-day activities.

People who are elderly

Being elderly in itself is not an impairment or disability as such.

People who are overweight, very tall or very small

Being overweight, very tall or very small is itself not an impairment or disability as such.
Victimisation

Everyone has the right to claim their right under this Act without being victimised. Family

members, carers, friends and other people (who are non-disabled) who support a disabled
person’s complaint of discrimination also have the right not to be victimised.

The service provider and the Act

The Act covers all businesses and most organisations that provide goods, facilities or
services to the public . This includes:

private companies

public sector organisations

voluntary and community organisations
organisations that provide free services.
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These service providers include businesses and other organisations that offer the following
services:

¢ shops and mail order companies cinemas and theatres

e manufacturers selling direct to the car parks
public railway and bus stations

e insurance, banks and other financial day centres and meals on wheels
services children’s homes

¢ hospitals and clinics
doctors, dentists and other health
professionals

e other professional services; solicitors,
accountants etc.

o travel agents, hotels and restaurants
leisure centres, tennis courts, etc.

o football and cricket grounds

care and nursing homes

estate agents

landlords

employment agencies

churches and other places of worship
advice centres.

Note: These services are included whoever runs them, e.g. a day centre would be included,
whether it was run by a private company, social services or a voluntary organisation such as
MIND. Free services are included as well as those for which payment is made.

Exclusions
Activities that are not services are excluded.

An example of this would be access to serving on a jury which is seen as a civic duty, and
not a ‘service’ to the potential juror.

Activities or services that are not provided to the general public are excluded from the Act.
An example of this would be a private club that does not provide goods, services, facilities or
premises to the general public which would not be included. However, if the private club did
make any of its services available to the general public for a specific occasion(s), then the
Act would apply.

Premises

An event open to the public which is being held in a Village Hall is classed as a service, in
such cases, the Village Hall would not be considered as a ‘premises’ to be made available
under the Act’s provisions regarding access to premises. However, the organisers of the
event would be required to consider making reasonable adjustments to enable access for
disabled people to the event in the Village Hall.

People such as landlords and estate agents who provide premises are covered by the Act.
A provider may be:

e ‘a person with power to dispose of any premises’

e ‘a person managing any premises’.

Disposing of premises includes;

¢ selling

o letting

e giving someone the right to use the premises in any other way, e.g. by informal
agreement. Money does not have to be involved which may include allowing members of
the public to hire the Village Hall for their own purposes.

Treating the user less favourably for a reason related to that person’s disability

Under the Act it is unlawful to treat a disabled person ‘less favourably’ for a reason relating to
that person’s disability, unless this treatment can be justified.
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Under Part Il of the Act, which is concerned with access to goods, facilities, services and
premises, it has been unlawful since December 1996 to:

o refuse to serve a disabled person, or deliberately not serve that person relating to their
disability

e provide a disabled person with a service or less favourable terms, for reason(s) relating to
their disability

o treat the person less favourably by offering a lower standard of service provision, or for a
reason(s) relating to their disability.

Note: for providers who let or sell land or property, there are separate provisions.

However, in certain circumstances it may not be unlawful to provide ‘less favourable
treatment’. The law allows that less favourable treatment may be justified in specific
circumstances, e.g. it would not be considered unlawful for a driving school to refuse to
serve a person who is blind.

To be unlawful, the less favourable treatment must be ‘for a reason related to the person’s
disability’. Therefore it is perfectly permissible for a service provider to refuse to serve a
disabled person for a reason that is not related to the person’s disability, e.g. a pub could
refuse to serve someone who is drunk or being violent. The fact that they may be disabled
in this instance would be irrelevant.

Does Part Il of the DDA mean that the service providers have to adjust the way they
do business to make it more accessible?

The Act contains provisions that require service providers to consider making reasonable
adjustments to enable disabled people to use their services. Since 1 October 1999 service
providers must take reasonable steps to:

e change any practice, policy or procedure which makes it impossible or unreasonably
difficult for disabled people to use a service;

e provide an auxiliary aid or service which would enable or make it easier for disabled
people to use a service and

e overcome physical barriers which make it impossible or unreasonably difficult for disabled
people to use a service by providing the service by a reasonable alternative method.

However these provisions do not at present require adjustments which entail physical
alterations to premises. Other parts of the Act that require service providers to make
alterations to physical aspects of their premises will come into force in 2004.

Less favourable treatment

a) Refusing service

Refusing to serve someone can be counted as less favourable treatment, if it is for a
reason related to that person’s disability, eg; a shop that refuses to serve anyone with
a learning disability. This, unless it can be justified, would be considered unlawful.

However, a service provider can still justifiably refuse service to a disabled person for
a reason that does not relate to the disability, e.g. a publican refuses to serve a
person that he knows has epilepsy because she has no money to pay for her drink.

It will probably be considered less favourable treatment if a service provider prevents
a person using equipment, if in so doing they are unable to use the service without it,
eg: refusing to allow a paraplegic person the use of a wheelchair to enter a public
building, e.g. the Town Hall. This would probably be considered as a refusal to
serve.
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b)

Providing the service, but on less favourable terms

Providing a service on less favourable terms, for a reason relating to a person’s
disability is seen as less favourable treatment. The most common way this manifests
itself is by making a higher charge e.g. requiring a disabled person to pay for a more
expensive seat because it is more convenient for staff or other patrons that they sit
there.

Less favourable standard or manner of service

It is considered less favourable treatment if a service provider provides a disabled
person with a less favourable manner or standard of service for a reason related to
the persons disability, unless the service provider can justify the treatment.

Less favourable standards of service may include:

¢ making someone with a disability wait until everyone else has been served

¢ limiting their choice, e.g. a theatre only permitting wheelchairs into matinee
performances

e making someone with a disability provide more information than other people.

Less favourable manner of service may include:

e insulting a person because of their disability

o offensive behaviour

e humiliating someone because of their disability

e asking unnecessary personal questions, that the service provider would not ask of
someone who is not disabled

e drawing excessive attention to the fact that a person is disabled or to aspects of
their disability.

However, the service provider cannot justify passing the costs of a reasonable
adjustment under Part Ill of the DDA to the disabled customer.

Can the service provider justify the treatment?

A service provider should not be looking for reasons to discriminate against disabled people
wishing to use its services. However, in limited circumstances, the Act does permit a service
provider to justify the less favourable treatment of a disabled person or a failure to make a
reasonable adjustment. The following are circumstances in which such treatment or failure
might be justified:

a)

b)

c)

d)

e)

to avoid a risk to the health or safety of the disabled person, or the health or safety of
someone else

because otherwise it would be impossible to provide the service to others

because otherwise it would be impossible to provide the service at all to the disabled
person

because the disabled person was incapable of understanding and acting in accordance
with the contract

if greater expense is involved in providing a service individually tailored to the
requirements of a disabled person

Note: There are also special justifications relating to guarantees, deposits and insurance.

In addition there are also special situations in which it is not unlawful to discriminate
against a disabled person; when the service is required to do so by other legislation
or when the discrimination is for a reason of national security.
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The test of justification is both subjective (what did the service provider believe?) and
objective (was that belief reasonably held?). A service provider should take account of all
the circumstances and all the information available, including the opinion of the disabled
person involved.

For further guidance on this point consult the Codes of Practice on Access to Goods,
Facilities and Services.

There are special situations in which discrimination is not unlawful, e.g. a service provider is
not required to do anything under the Act that will result in a breach of legal obligations under
any other legislation or enactment. Nothing in the Act makes unlawful anything done for the
purpose of safeguarding national security.

What does all this mean for Village Halls?

Village Halls are classified as service providers and as such should comply with the
requirements of the Act. Given the ‘objects’ of a village hall there is also a duty to be as fully
accessible as possible.

To avoid having to make further alterations in 2004, halls undertaking new building, major
refurbishment, extension etc. should ensure that the premises comply with the provisions of
the Act concerning physical adjustments. Indeed Part M of the Building Regulations lays
down requirements in terms of accessibility which include the need for induction loops in
areas over 100mz2.

The key test lies in defining reasonable. Halls need to assess what would be reasonable,
e.g. if a hall has no monies surplus to meeting the day-to-day running, i.e. no reserves and
the cost of making the hall wheelchair accessible were to cost thousands and there was only
one person in the village and area of benefit who is a wheelchair user then to make the
changes, given the low number of beneficiaries, may be considered excessive. Therefore
the Committee’s non-compliance, if challenged, could be considered as reasonable, given
the number of beneficiaries.

Having said this, halls should not be complacent and use a lack of funds as a reason for

‘never doing anything’. As good practice, all measures possible should be taken to make the
hall accessible (see Information Sheet No. 25).

Useful Publications
Disability Discrimination Act 1995 obtainable from The Stationery Office
Copies of the Regulations are available from The Stationery Office

The Guidance applicable to England, Scotland and Wales is available from The Stationery
Office

The Code of Practice ‘Rights of Access: Goods, Facilities, Services and Premises’ is
available from The Stationery Office

The Stationery Office (for England, Wales and Scotland)
Stationery Office, P O Box 276, 51 Nine Elms Lane, London SW8 5DR
Tel. 020 7873 9090

© ACRE November 1999 page 11



32. An Introductory Guide to the Disability Discrimination Act 1995

Disability on the Agenda Information Line

A series of FREE government publications and fact sheets about the DDA are available (and
being added to). Currently available are:

The DDA - A Guide for Everybody

The DDA - What Service Providers Need To Know

The DDA - What Employers Need To Know

The DDA - A Guide for People with Learning Disabilities

Tel. 0345622633

Fax 0345622611

Internet www.disability.gov.uk

Disability Discrimination - Law and Practice, Doyle Brian J, Jordans 1996

Blackstones Guide to The Disability Discrimination Act 1995, Gooding C, Blackstones 1996

A Practical Guide for Disabled People - where to find information, services and equipment,
Department of Health

Useful Organisations

ACAS (Advisory, Conciliation and Arbitration Service) Regional Offices:

London/S.East 020 7396 5100
Home Counties/South 01252 811566
West Midlands 0121 666 7576
East Midlands 0115 985 8253
South West 0117 970 6269
North 0113 243 1371

North West - Manchester 0161 237 1790
- Liverpool 0151 427 8881

North East 0191 261 2191
Wales 028 2076 2636
Scotland 0141 248 1400
Internet www.acas.org.uk

Commission for Racial Equality (CRE)

Elliott House

10-12 Allington Street

London Tel 020 7828 7022
SW1A 5EA Fax 020 7630 7605

Employers Forum on Disability
Nutmeg House

60 Gainsford Street Tel. 020 7403 3020
London Fax 020 7403 0404
SE1 2NY e-mail efd@employers-forum.co.uk

Equal Opportunities Commission (EOC)
Overseas House

Quay Street
Manchester Tel. 0161 833 9244
M3 3HN Fax 0161 835 1657
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Local Job Centre (see local telephone directory)
Local Authority (see local telephone directory)

The British Standards Institute (BSI)

389 Chiswick High Road Tel. 020 8996 9000
London Fax 020 8996 7400

W4 4AL67 Web Site www.bsi.org.uk
Access Committee for England (ACE)

12 City Forum Tel. 020 7250 0008

250 City Road Fax 020 7250 0212
London EC1V 8AF e-mail goodclare@aol.com
Centre for Accessible Environments

Nutmeg House Tel. 020 7357 8182

60 Gainsford Street Fax 020 7357 8183
London e-mail cae@globalnet.co.uk
SE1 2NY Web Site www.cae.org.uk

CIRIA (Construction Industry Research
Information Association)
6 Storey’s Gate

Westminster Tel. 020 7222 8891
London Fax 020 7222 1708
SWI1A 3AU Web Site www.ciria.org.uk
RADAR

12 City Forum

250 City Road

London Tel. 020 7250 3222
EC1V 8AF Fax 020 7250 0212
Disability Matters Ltd

The Old Dairy

Tie Bridge Farm

North Houghton Tel. 01264 811120
Stockbridge Fax 01264 810889

Hants e-mail disabilitymatters@compuserve.com
S0206LQ Web Site disabilitymatters.com

Law Centres Federation (free legal advice)

Duchess House

18-19 Warren Street

London Tel. 020 7387 8570
W1P 5DB Fax 020 7389 8368
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